
TS(D) No.4 of 2019

 IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE ::::::::::::: DHUBRI

                                  Present :-Shri B. Roy, AJS

                                                Date:-08-01-2021

                                T.S.(D) CASE NO. 04 OF 2019

                               (u/s.13 OF Hindu Marriage Act)

                                        Modan Madak

   .......Petitioner.

                                                Vs

                                        Moushumi Roy

                                                       ......Respondent.

A P P E A R A N C E

For the Petitioner         :-Shri Zakir Hussain, learned Advocate

For the Respondent      :-Shri Sardul Hussain, learned Advocate.

Argument heard on      :-18.12.2020

Judgment delivered on :-08.01.2021.

                                         J  U  D  G  M  E  N  T

1. This is a petition filed by the petitioner Modan Madak u/s.13 of the Hindu 

Marriage  Act,  1955  with a  prayer  for  a  decree  of  dissolution of  marriage.  The 

petitioner  stated  that  his  marriage  was  solemnised  with  Moushumi  Roy,  the 

respondent about 1 year 3 months back as per Hindu rites and rituals and after 

marriage, they lived together as husband and wife for 15 days. Thereafter,  dispute 

cropped up in between the husband and wife as the respondent used to quarrel on 

triffle matters. She also did not obey the lawful  directions of the petitioner and 

acted in a disrespectful manner towards the petitioner and his family members. It is 
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further alleged that the respondent is a mentally disturbed woman and on many 

occasions, she attempted to commit suicide and thus after 15 days, they started 

living separately and on the date of filing of the case, they lived separately for a 

period of 1 year, 2 months and 15 days. It is stated that the relationship between 

the petitioner and the respondent has come to such a stage that it is not a possible 

to reconcile and live together and there is no possibility of re-union of the petitioner 

with the respondent though the petitioner made several attempts t reconcile their 

differences but could not succeed due to arrogant nature of the respondent and ill-

advice of the parents of the respondent. On 2.7.19, an affidavit was sworn before 

the Notary Public by the respondent declaring her unwillingness to continue with 

the marital relation. On 2.7.19, a joint  deed of mutual separation was executed 

before the Notary Public wherein both parties agreed to dissolve their marriage. 

The  petitioner  submitted  that  because  of  the  aforesaid  reasons  marriage  has 

broken down irretrievably and there is  no chance of reconciliation. At the same 

time, the petitioner being a young man is suffering a lot due to such conduct of the 

respondent and therefore he has filed the instant petition for decree of divorce.

2.  Summons  was  sent  to  the  respondent  and  she  appeared  through  her 

learned engaged counsel on 4.1.20 and filed petition seeking time for filing written 

statement. Again, on 15.2.20, the learned engaged counsel for the respondent filed 

petition  No.288  seeking  time  for  filing  written  statement  but  thereafter  she 

remained  absent  without  any  steps  and  vide  order  dated  24.2.20,  the  case 

proceeded ex-parte.

3.  The petitioner submitted his evidence on affidavit along with documents. 
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The petitioner also adduced evidence of other 3 (three) witnesses.

4.  In the course of hearing, learned counsel for the petitioner submitted that 

the respondent is not at all interested in continuing the relation with the petitioner. 

It is also submitted that their marriage has broken down irretrievably and there is 

no chance of re-uinion.

5. The PW-1 who is the petitioner in his evidence re-iterated the averments 

made in the petition and stated in the prevailing facts and circumstances, their 

marriage  has  broken  down  irretrievably  and  accordingly  prayed  for  decree  of 

divorce.  The PW-1 has executed an affidavit sworn by the respondent and also a 

deed of separation executed by both the parties.

6. From averments made in the petition and the evidence adduced by the PW-

1, it appears that only ground on which the petitioner has souhgt for a decree of 

divorce is irretrieveable break down of their marriage in between the petitioner and 

the  respondent.  Though  in  the  petition,  the  petitioner  has  stated  that  the 

respondent is mentally unsound but the same cannot be accepted because upon 

receipt of summons, she appeared before the Court and filed petition seeking time 

for  filing  written  statement.  She  also  appeared  before  the  Notary  Public  and 

executed some documents. It is pertinent to note that the petitioner has filed the 

case  against  the respondent  in  the name of  the  respondent  and not  on being 

represented by legal guardian which is a pre-requisite condition for filing a case 

against a person who is suffering from unsoundness of mind. So far as the other 

allegations of making quarrel etc with the petitioner are concerned, the same does 

not constitute cruelty to the extent that a decree of divorce can be granted on that 
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ground. Normally quarrel takes places in between the husband and wife in day to 

day life and such incident cannot be termed as cruelty.

7. Therefore, the only ground that remains is irretrievable break down of 

marriage. As stated already, the petitioner in his petition in Para-9 and also in his 

evidence on affidavit  he stated that their marriage has broken down irretrievably 

due to such conduct of the respondent.

8. Section 13 of the Hindu Marriage Act does not recognise theory of 

irrtrievable breakdown of marriage as a ground of divorce in India. The Hon'ble 

Supreme Court in Civil Appeal 9318 of 1014 (date of judgment 17.12.19) in 

between Munish Kakkar Vs Nidhi Kakkar while dealing with the applicability of 

itrieveable break down theory in India observed as follows:

 “It is no doubt true that the divorce legislations in India are based on the 

'fault theory', i.e no party should take advantage of his/her own fault, and that the 

ground of irretrievable break down of marriage as yet has not been inserted in the 

divorce law, despite a debate on this aspect by the Law Commission in two reports.

 “We, however, find that there are various judicial pronouncements where 

this Court, in exercise of its powers under Article 142 of the Constitution of India 

has granted divorce on the ground of irretrievable break down of marriage; not only 

in cases where parties ultimately before this Court have agreed to do so but even 

otherwise. There is, thus, recognition of the futility of a completely failed marriage 

being continued only on paper.”

  The Hon'ble Supreme Court in the same case further observed as follows:
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 “We may note that in a recent judgment of this Court, divorce was granted 

on the ground of irretrieveable breakdown of marriage,  after examining various 

judicial pronouncements. It has been noted that such powers are exercised not in 

routine, but in rare cases, in view of the absence of legislation in that behalf, where 

it is found that a marriage is totally unworkable, emotionally dead, beyond salvage 

and has broken down irretrievably. That was a case where parties had been living 

apart for  the last  22 years and a re-union was found to be impossible. We are 

conscious of the fact that this Court has also extended caution from time to time on 

this aspect part from noticing 1(2019)9 SCC 409 that it is only this Court which can 

do so in exercise of its powers under Article 142 of the Constitution of India. If 

parties agree, they can always go back to the trial Court for a motion by mutual 

consent or the Court has exercised jurisdiction at times to put the matter at rest 

quickly. But that has not been the only circumstance in which a decree of divorce 

has been granted by this Court. In numerous cases where marriage is found to be a 

dead letter. The Court has exercised its extraordinary power under Article 142 of 

the Constitution of India to bring an end to it.

 We, do believe that not only is the continuity of this marriage fruitless, but it 

is causing further emotional trauma and disturbance to both the parties. This is 

even reflected in the manner of response of the parties in the Court. The sooner 

this comes to an end, the better it would be for both the parties. Our only hope is 

that the end of these proceedings, which culminate in divorce between the parties, 

the two sides would see the senseless of continuing other legal proceedings and 

make an endeavour to even bring those to an end.
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 The provisions of Article 142 of the Constitution provide a unique power to 

the Supreme Court, do “ complete justice” between the parties i.e where at times 

law or statute may not  provide a remedy the Court  can extend itself  to put a 

quietus to a dispute in a manner which would befit the facts of the  case. It is with 

this objective that we find it appropriate to take recourse to this provision in the 

present case.

 We are of the view that an end to this marriage would permit the parties to 

go their own way in life after having spent two decades battling each other and 

there can always be hope even at this age for better life if not together separately.

 We, thus, exercising our jurisdiction under Article 142 of the Constitution  of 

India,  grant  a  decree of divorce and  dissolve the marriage inter  se  the parties 

forthwith.”

 From the observation made by the Hon'ble Supreme Court of India in the 

above case,  it  is  clear  that  a  decree  of  divorce  on the  ground of  irretrievable 

breakdown of marriage can be granted by the Hon'ble Supreme Court under Article 

142 of  the  Constitution  of  India  and  not  by  this  Court  in  exercise  of  its  Civil 

jurisdiction  as  the  Hindu  Marriage  Act,  1955 has not  recognised the  theory  of 

irretrievable breakdown of marriage as a valid ground of divorce. However, in the 

said judgment, the Hon'ble Supreme Court has also observed that the parties can 

approach the Court for obtaining a decree of mutual divorce.

 In view of the above discussion,  it  is clear that the petition filed by the 

petitioner  for  a  decree of  divorce is  not  maintainable and the relief  cannot  be 

granted in the present form. Accordingly, the case is dismissed ex-parte without 
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cost.

 Prepare decree accordingly. 

         Given under my hand and seal of this Court on this  8h day of  January, 2021.

Dictated & corrected by me                                            Shri B. Roy, AJS

                                            Addl. District Judge, Dhubri

Addl.District Judge,Dhubri.
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